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Introduction:

Gengd Agreement on Taiffs and Trade(GATT) was sgned a the Geneva conference
in 1947.It came into effect on 1 January 1948 After nearly five decades of its existence,
GATT made way to the formaion of the World Trade Organization(\WTO) on January
11995.GATT was a multilaerd trade agreement tha st rules of conduct for
internationdl trade relaions and provided a forum for multilaerd negotiaions regarding
the solution of trade problems and the gradud dimination of tariffs and other non tariff
bariers of trade. The agreement was based largely upon principles of non-discriminaion
and reciprocity S0 as to liberdize trade. With the exception of Cugtom Unions and Free
Trade Aress (FTA9),dl contracting parties were generdly bound by the agreement's Mogt
Favoured Nation (MFN)Clause. Protection were to be given to domestic indudtries
through cugom taiffs thereby prohibiting import quotas and other redrictive trade
practices. The agreement adso provided for the binding of the tariff levels negotiated
among member countries and established a framework for the settlement of grievances
put forward by members who argued that their rights under the terms of agreement, had
been violaed or compromised by other members trade practices. Eight rounds of trade
negotiations were hdd under the aegis of GATT, the lag beng the mogt amhbitious one
i.e, the Uruguay Round (UR).UR negotiations was concerned both with old issues such
as unfinished busness of previous GATT rounds and with grievances accumulated over
the years and new issues such as trade in sarvices, the protection of intdlectud property
rights, trade in agriculture and trade related investment mesasures.

Until the Uruguay round of multilaterd trade negotiaions the deveoping
countries were generdly obsarversThey benefited as “"free riders' from whatever
reductions in trade barrier's were negotigled among developed countrieswhile
dmultaneoudy they agued forand to some degree recavedspecid and differentid
treatment(S& D),both through the Generdized Sysem of PreferenceGSP) and through
the automaticity with which the ladance of payments exception was used to permit them
to continue reliance upon quantitetive redtrictions.

All that changed with the conduson of the eight and the mog ambitious multilatera
trade negotiation -the Uruguay Round on April 151994. By tha time many policy
mekers and development economigts had become convinced that the highly protectionist
polices followed by deveoping countries in the name of import subgitution were
inimicd to sudained economic growthand the outer oriented policdes and integration
with the internationa economy offered a better hope for rgpid devdopment. Sachs and
Warner(1995) extensve sudy has shown that trade boosts economic growth. It is argued
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that deveoping countries achieved some conddeable gans by paticipaing in the
round”.

As pe the find act of the Uruguay roundthe World Trade Negotistion (WTO) was
edablished on January 1,1995The WTO builds upon the organizationd dructure thet
exiged under the GATT auspices as of early 1990sThe basc underlying philosophy of
the WTO is that open markesnondiscriminationand globd competition in internationd
trade are conducive to the nationd wedfae of dl the participaing countriesin the
WTOjhe princdple of nondiscrimination tekes two formsMost Favored Nation(MFN)
treetment and Nationd Treatment(NT).MFN assures tha there is  nondiscriminaion
among foregn supplierswhile NT assures that there is nondiscrimingtion  between
foreign suppliers and domedtic suppliersThe inditutiona Sructure of the WTO contains
three componentsthe revised GATTthe Genad Agreement on SeviceGATS),ad the
Agreement on trade-related intellectud property issueS(TRIPS).

The fire WTO Minigerid Conference was held in Singgpore in December 1996.The
Second Minigerid Conference, held in Geneva in May 1998caried forward the results
of the Singgpore Minigerid meding and edablished the work programme to examine
trade -rdaed issues involving globa dectronic commerce. Attention was pad to
preparations for the negotigtions mandated under the Uruguay Round built  -in
agendaThere was an ongoing interaction among the WTO members as follow-up of the
two minigerid meetings and for the preparation for the Third Minigerid Conference to
be hdd in Seatle from November 30 to December 3,1999.This conference was expected
to launch a new round of multilaterd trade negotigtions to begin in  2000(millennium
round).This new round was to be devoted to items on the Uruguay built in agenda
together with new issues to be decided upon.

The Third Minigerid Conference ended in falures with the members of the WTO not
being ale to agree on an agenda for Millennium Round. There was number of reasons
for the falure of the Sedtle Minigerid to launch a new round. Domegtic US politics
played a key roleThere was strong differences between the EU and the US on the issues
rdaing to agriculturd liberdization. Developing countries were unwilling to acoept
induson of labour sandards and environmentd issues within the purview of the new
round.

The collgpse of tdks a Sedtle is both sobering and heartening in their lessons for
developing countries. Sobering because the threets are aisng to the multilaterd trading
system not only in the form of proliferation of preferentid trading arrangements but aso
with member countries resorting to anti-dumping messures and other forms of implicit
protection not covered under WTO rule. Krueger(1999) notes that the postponement of a
new round may lead to (a ) sectord liberdization which is a trend that bodes poorly for
future multilateral liberdization and (b) in the disence of new round, smdl deveoping
countries are left to ther own(very week) bargaining postions whereas a new round
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would endble them to cooperate and gan baganing srengthMattoo and Subramanian
(2000) agree and note that" The hardening of patner country attitudes toward opening
ther own markets and the emergence of indgdious forms of protectionism will make the
barganing dimate less favorable for India in future' .Equdly, however Sedttle Round
demondrates the ability of developing countries to resst successfully these protectionist
demands while daiming the high ground and retaining legitimacy.

Clealy, there are flaws in the dructure of the multilaera sysem as wel as limits to
what it can ddiver, an obsarvation reinforced by the events in SeetleBut Sedttle should
not deflect atention from developing countries pressng need to reform domedticaly and
to engage multilaterdly. Multilaerd engagement should be measured but broadly active
and supportive, rather than defensive.

The next Minigerid leve multilaterd trade round is scheduled to be held in Doha Qatar
in November,2001.

This paper will discuss the new and old provisons of the GATT and the WTO.Further it
will examine the importance of such provisons and suggest ways and means for making
them more rlevant and beneficid for al members of the WTO.The paper is organized in
the following manner.Section | will ded with the new issues.Section |1 will discussthe
traditiona issues and the concerns of the developing countries The last section will give
condusons.

Section | :New I ssues

The Agendafor the Next Round of Multilateral Trade Negotiations

(MTN), being discussed before the scheduled WTO Minigterid meeting & Doha,Qatar in
November,2001 is designed to address key issuesdefined by the

the Uruguay Round ,Singgpore and Seettle Minigerid leve rounds.

- At the Uruguay Round MTN avariety of “new issues’ were discussed

including services (GATS) and intellectud property protection (IPP), and one

old but dormant and therefore de facto new issue: agriculture.

- There were severd factors that propelled countries to the expanded agenda.

Among them:

(8 Partly, it wasfdt that thiswould facilitate yet more of the “balanced

bargains’ across countries that ease the process of negotiations and

reaching of find agreement.

(b) Partly, it also reflected the fact that, as indicated by Lester Thurow's

much-cited declaration that “GATT isDead’, and its flip Sde that

Regiondism was in, the generd sentiment wasthat GATT, in order to

aurvive, would have to include agendas thet the regiond preferentid

trade agreements (PTAS) were offering the interested lobbies: namely,

IPP and service liberdization in NAFTA.

(c) Partly, there was d 0 the sentiment that the GATT should be turned

into an indtitution that embraces severd issues that dlegedly interface

with trade today.

- Also the countries kept reducing border trade barriers and immeasurably

Strengthened the Digpute Settlement Mechanism.

The key question before the Doha Round or any future multilatera trade talks then must
be: do we need to keep widening the agenda yet further for the same or other reasons? Or
should we sttle for amore narrowly focused MTN Round?



The three arguments set out above are not necessarily compdling today:

- Itisarguable thet there are dready enough issues (induding reform of the
Dispute Settlement Mechanism) now on the table, and enough trade barriers

il to dismantle especidly after the tariffication of agriculturd barriersin

the Uruguay Round.

- Thethreat from Regiondism (or PTAS) is decreasing, partly

because there is Regiondism-fatigue and Regiondismaarm as increasing
numbers of impartia observers recognize how much the world trading system
has been badly mauled by the large and increasing numbers of such PTAsthat
now &flict the scene, creeting the “ spaghetti bowl” phenomenon as cdled by Jagdish
Bhagwati, of worldwide discrimination in trade; and partly because the

GATT died but only to become the WTO and few doubt that Genevais where
the redl action on trade liberdization should be.

- Increesingly, there are dso questions as to the gppropriateness of some of the
new issues being proposed for future multilatera trading rounds, e.g. Linkage of Trade
Access to environmental and labor dandards (e.g. through a Socid Clause), with
questions being raised pointedly asto the criteria by which such so-called
“trade-related” issues are to be induded in the WTO which ought to be
essentidly atrade ingtitution.

The New Issues

Tothrow light on this key question, it isimportant to examine the new issues that
have been discussed,not subgtantialy,however,among policy makersNGOs and
academicians a the various mulltilaterd trading rounds.

Fve main items have emerged in the policy arena as the most compelling:
1.Linkage between Trade and Environment and Labor Standards;

2.Competition Policy and Services Standards ;

3 Multilaterd Agreement on Investment;

4.Electronic Commerce; and

5.Government Procurement

At the outset, we must remember thet, after the Uruguay Round and the launch of the
WTO, the WTO has become what might be cdled a Single Undertaking inthe precise
sense that any agreement on these new issues would become binding on all
signatories unlike the Tokyo Round Codes which dlowed GATT membersto opt out
and the three exceptions (among them, Procurement) included in the Annex to the
Marrakesh accords setting up the WTO. So, we are talking about reaching agreements on
questions such as the Socid Clause (under Linkage) which would be mandatory on dl
members. This makes the question of the adoption of such new issues amatter of far
greeter Sgnificance, of course, than if these desired inclusions were to be I eft totdly
optiond.

1.Linkage versus“ Appropriate Gover nance’

The quedtion of making the satisfaction of certain environmental and labor gandards a
precondition for market access has dso become an issue ever since the United States
indsted on reference to labour sandards at the Uruguay Round accord and subsequently
has attempted to get other nations to agree to include the Socia Clauseinto the WTO at
every opportunity, induding the latest APEC medting in Auckland, New Zedand.



A range of opinions on the subject , induding prominent NGOs from

both the deve oped and the devel oping countries were invited.

Surprisngly, except for acouple of dissenting opinions, the consensus seemed to be

agang Linkage. Instead, the sentiment seemed to shift to what have been cdled

“Appropriate Governance’, i.e. pursuing the socia agendas such as raising environmenta

and labor sandards in other, appropriate agencies such as ILO, UNICEF, UNEP etd.

Martin Khor(1999) raises the question: by what criteria are these added issues

like linkage to be grafted on to WTO? Is the criterion Smply to be the gratification of

lobbies and groups in the developed countries to force their issues on to the WTO s that

trade sanctions on behdf of their causes be legitimated? Or is the criterion to be that of

mutud gain to al members, as trade liberdization more or less promises when trade is
non-coercive? In this context, the ingppropriateness of intellectud property protection

(IPP) asa“new isue’ a the WTO was emphasized by some of the participants: thisis

primarily aredigributive meaaire, put into the WTO to placate corporate lobbiesin the

rich countries, and does not properly belong to the WTO. Nor does Linkage.

Nonethdess, Charnowitz(1999) note thet leaving out linkage, one gtill needs to address

the “necessary interface’ between environment and trade, as in the compatibility of

Multilaterd Environmenta AgreementMEAS) with WTO rules, and issues such as

those raised by unilaterd actions in Shrimp-Turtle and Dalphin-Tuna type cases. [Of

course, no such necessary interface could be established for labor standards, but for

certain environmenta issues] The question of filing of friends-d'-the court briefs by

environmenta groups in dispute settlement cases a the WTO was dso a matter that could

be negotiated:

This issue has been of grestes concen to dl devdoping countriesSome
dandardsendorsed by 1LOhave dready been embedded in WTO-i.e, the injunction
agang the use of prison labor. And, when there is universal agreement among countries
that certain practices are abhorrent, an internationd agreement through the ILO can
aurely be reeched i.e, mogt of the countries have viewed that labor standards should be
addressed in the ILO.Within the ILOhoweverdifficult negotiations led to agreement,a
the organization's annuad confaence in June 19980n a "dedaation of fundamentd
workers right” which in its trade aspects essentidly says much the same as the Singapore
declaration of a commitment to core labor dandardslt is suggested that WTO and ILO
can devdop core labor dandards that essentidly respects not only workers rights but
human rights everywhere.Concrete actions may be taken by ILO,however.

Quedtions arise regarding both the sandards to be induded and the linking of those
dandards to trade issues. The question of standards is perhgps more important in the case
of labor issueswhile the linkages are probably more quetionable in the case of
environmenta concerns.

Labor dandards can be legitimady raised on humanitarian concerns by well meaning
individuals gppdled a low wages and poor working conditions in low income countries
and by union representatives and producer/employers in indudtries that use rddivey
large amounts of unskilled labor in developed countriesHowever, to indst upon wages
and working conditions that are aove those that can result in full employment in
developing countries is to deny a dgnificat portion of ther compardive advantage.
There is an dement of protectionis content by choking developing countries comparative
advantage in labor intensve indudtries.



There is a gengd agreament on the following labor dandards by dl induding developing
countries to prohibit  forced dave labour, minimize hazardous or unsafe working
conditions, agree to remove or reduce incidence o child labor in poor countries with
certain conditions and adopt freedom of association and the right to bargain collectively.

It would be indeed churlish to dismiss out of hand the humanitarian concen of the
ctizens of rich countries with high labor dandards about poor conditions of work or
employment of children in devdoping countries. However, contray to the beief among
proponents of linking trade policies and labor dandardsit is not necessarily the case that
such a concern is best dedt with through linkageFrgit is not inconcevable that a
country threatened with trade sanctions for falure to rase its labor standards would not
respond by raisng them but ingead choose to forego gains from tradeSecond,ingead of
rdying on the indirect means through linkagewhich depends on the desred response by
the developing countries for its successthe citizens of developed countries could adopt a
more effective direct means of pressurizing their own governments to lift any redrictions
on the immigration of workers from countries with poor labor dandardsif they chose to
migratesuch workers would enjoy the higher labor sandards prevaling in the country of
immigration.Indeedthere is support for lifting such redrictions on  mora-philosophicd
grounds as in the writing of RawlsJ1933).He views freedom of movement and freedom
of choice of occupation as essentid primary goods equivdent to other basic rights and
libertiesthe entittement to which is not open to politicdl debate and dlocation through the
politicd  processEven  lifting  immigration  redrictions is deemed  unfessble
politicaly,citizens of rich countries could make income tranders to workers in poor
countriesWith higher incomesit is reesondble to presume tha the supply pricg(broady
defined to include labor dandards) of their labour would rissand to restore labor market
equilibrium,labor  dandards would have to riselndeed a testof the depth of ther
humanitarian concern is the price that dtizens ae willing to pay for trandaing the
concan into actuad increese in wdfae of workers in poor countriesin fact,without
trandersimposng higher labor dandards than a less devdoped economy can sudan
coud mean lower employment and wefare leves for its citizens. The willingness to
make needed income tranders is a demondration of the willingness to pay the price An
dterndive to income tranders other than linkage concerns the actions of citizens of
developed countries in ther markets for imported products By not buying products of a
firm or a country that does not observe wha consumers view as acceptable labor
dandardsthey can send a dear and effective sgnd to that firm or country to force it to
choose between obsarving dandards and  retaining the market or lodang the market
dtogether® If it chooses to retain the market by observing acceptable labor standardsito
the extent the cost of import goes up because of such observanceboth the exporting
industry and buyers of imports share the cost of improving labor standards.If it chooses to
forego the marketthen dthough workers in the exporting industry do not gan wefare
through higher gandardsthere is pendty to the firm in the form of lost exportsif the

* It might appear that consumers must have information needed to distinguish the nonobserving firms from
theobserving ones to engage in such behavior.However, market forces might themselves generate such
information as long as the consumers refuse to buy that product(or all products from a country) if they
suspect some firms(or some products from that country) are being produced under unacceptable conditions.
In such acase, producers(or countries) who maintain acceptable standards will have an incentiveto invest
in signaling(in a credible way) to consumers that they in fact do so and thus distinguish themselves from
those that do not.



ctizens of the deveoped countries are interested only in raigng the wefare of the
workers and not in pendizing the exporting firmthey will have to compensae the firm or
make income transfers to workersThe basc point is that there is a red cost to rasng
labor standards,and this cost has to be incurred if the intended benefit is to come abot.

As far as child labor is concerned there are many ways of creating such conditions for
example, trying to improve the wages and productivity of adult workers so tha they do
not have to send the children out to contribute to family income In this context once
agan dtizens of developed countries concerned with the wefare of such working people
in deveoping countries could influence the choice of parents away from putting ther
children to work dtogether or atleast reduce the amount of work done by their children
through income tranders to parents. There is no need to link trade with enforcing labor
dandards. The domedtic chdlenge would be for example, governments can try to make
exiging schools more atractive for the childreto meke schools better and more
accessble to them through better trangport,provison of meds in schools as wdl as more
sholarshipsAlso there is a posshility of paying a subgdy to the mother conditiond on
her child's school atendanceln India the number of children working is quite largebut
the number of children who are neither working nor going to school is many times larger
than the children who are workingMogst of such children are girls who are looking &fter
ghblingsAn obviols solution would be to think of dating good number of day care
centresIn case the child labor is banned dtogether and there an increase in prices of the
products developing countries can ask for funds to earmark for improving schools and for
better and more schools for child workers from poor familiesMog child labor in poor
countries is in the nontrade sector.For examplein India only about 5% of child labor is
in the export sectorWTO sanctions which ae being presssed by many deveoped
countrieswill push these children into the non-traded sectors where the sanctions do not
aoply,and that ther conditions may be worseOne needs coordingion among busness
unitsgovernment,NGOs and interndtiond  agencies 0 that no company employs child
labor and no awe is able to undercut other companies when the price increases as a result
of the agreementAs discussed earlier the proceeds can go for betterment of school
fadilities and infrastructure for displaced child labour..ILO can play a condructive role in
this by providing some leadership in bringing the parties together.

Ancther view which is being made is tha transnationd companies are dtracted to
countries just for ther poor labour dandardsThere is very little sysematic evidence for
that.Multinationals go to poor countries not primarily because of poor labour standardsin
factlabour dandards in the multingtional companiesby and largeare somewhat  better
than in the domedticdly run factorieslt does not mean that the working conditions are
good.They ae digmd in many factoriesdomestic or foreignlt require coordination
between governmentsNGOs , busness and meking labour union effective in improving
the working conditions.

Labor gandards may be introduced in such a way tha developed countries can impose
protection aganst imports from developing countriesand that ressonable  harmless

5 The practical problem associated with implementing |abor standards are formidable. A key question is whether trade
sanctions should be permitted only when exporting firm is found guilty of failing to meet standards in producing the
good for export,when the firm is guilty of violating in any of its operations,or would the issue arise whenever anyonein
the country was violating standards.



sandards will initidly be se®But that over the yearslabor unions and others will succeed
in having these dandards devated until they findly achieve the protectionist content that
impars developing countries comparative advantage in  labor intengve  indudries.
Certainly deveoping countries should be det to the danger that,once any Sandards are
acceptedthe  bariers agangt usng them for protectionid purposes ae  gredly
weekened.Developing countries should drongly resst labor dandard as a topic for
incluson in the new round of negatiations.

Environmenta dandards rase some other  issuesFrsg  of dlwhen the only
environmental damage is borne by resdents of a countrythere is no obvious case for
internationd  dandards of any kind to be gopliedWhen there are "spillovers'the question
becomes one of dlocaing "pdlution” rights among ocountriesMos economids agree
that,when there is a serious case for redtriction of particular pollutantssuch as CFC'son a
globd beds the approprite policy response is to dlocae pollution “rights' or
permitsand then to permit trade in those permits.

The key issue for reaching accords is the bass on which permits will be dlocated.On
one handdeveloped countries generdly are currently generating a large fraction of the
pollutantsif rights were dlocated in proportion to exiding pollution ratesdeveloped
countries would recedve most of the pemitsOn the other handif rapid growth for
developing countries is in prospect for next severd decadesit is dear that their share of
the increese in polutants would be very large in the disence of environmentd
resrants.Moreover,environmental restraint would entall some brake on growth rates that
would othewise be atanableFor these reasonsdeveloping countries tend to advocate
the dlocation of pollution permitsor rightsin proportion to populaionwhile developed
countries advocate dlocation on the bass of exiging sharesin pollutant-generation.

The disagreement is fundamentd, and until it is resolvedit is difficult to expect
ggnificant progress. Bhagwati and Srinivasan(1996) argue that a fird-best solution is to
have taxes and subsdies that reflect the externdities of various activities imposed on
those undertaking them, combined with free tradeSinceit is sddom,f evertha trade
itsdf generates the externdity,the appropriate policy messure is to impose the tax on the
activity tha generaies the externdity,presumably production in most casesIn case the
offending country fails to do s0 then it may make sense to have 'second best solution' by
imposng trade redrants on exports from the offending country.The chief questions
concaning trade policy when globd pollution problems such as ozone layer depletion
and globd waming ae involved indead take different turn related to cooperaive
solution oriented multilatera tregties that are sought to address them.They are however
essertidly  tied into  noncompliance(defection) by members and  ‘free riders by
nonmembers.

There are several st of interrdated issues that have formed the basis of the debate
s fa,and the podtions on thee issues vay among both among devdoped and
deveoping countries An outline of theissuesis attempted here.
1The rdaionship between trade provisons of Multilaed  Environmentd
AgreementsMEA) and the WTO.This indudes quesion such aswhich MEAs to
includewhat to do in case the measures are incompatible with the WTO,what to do

® The labor standard code associated with the Mexican accession to NAFTA is relatively innocous.|t isbeing attacked
in the U.S as being much too weak,and there are pressure groups attempting to raise it.Meanwhile,however,groups
interested in achieving labor standards within the WTO are arguing that NAFTA set a good example.



regarding countries which are not members of a paticulaa MEA;and which disoute
stlement to useMost developed countries want prior assurance that action taken under
the teems of an MEA cannot be chdlenged in the WTO.The EU,in particular,proposes
that such action should be recognized as covered by GATT Artide XX(b)which dlows
measures "necessary to protect humananimd or plant life or hedth” provided they ae
not used to disriminae unfarly between countries or as a disguised redriction on
tradeDeveloping countries in generd wish to retlan some posshility of WTO chdlenge
of actions taken under an MEA.They are not fully reassured by evidence tha most MEAS
do not have trade provisonsor that no WTO disputes have yet arisen over actions under
an MEA.The discusson hes dso induded how improved WTO disciplines might hdp to
further environmentad objectivesAgriculturd  exporters such as  Argentina and  New
Zedand pointfor exampleto the role of subgdies in encouraging pollution  through
excessve use of chemicds on cropsas wedl as in depletion of fish stocks through
ovefishing.

2Whether the WTO members need to adopt comparable process and production methods
(PPMs) in their respective countries and if yes and how to take into account these as they
relae in the framing of trade rulesand in this connection what weight to put on
multilaterd  agreements(for example on ozone depleting substances) or  unilaterd
judgemmentssuch as those used by US in the tuna-dophin’ or the precautionary
principle used by EC concerning import of meat and meet products derived from cettle to
which ather the naurd hormonesoedtradiol-17B,progresteroneor the  synthetic
hormonestrebolone acetatezeranol or mdengestrd(MGA),had been adminisgered for
growth promotion purposefor detalls se.e Hammonds 1990,Meng,1990).In  the same
contextwhat to do of ecolabdling schemeswhich could adversdy effect imports from
specific developing countriesand how to bring them in conformity with broader WTO
rues on dandadsAs regads dandards-rdated environmentd messuresa  centra
problem,in the view of many deveoping countriesis that in many cases these am to
enforce requirement that do not concern the product itsdf,but rather the way in which it
is producedthis being seen as an unacceptable effort to extend the jurisdiction of the
country applying the measure beyond its borders

3The generd rddionship between tradeenvironment and devdopment.This has many
facetsincluding the formd recognition that povety is a mgor cause of environmentd
degraddtion;provison of assgance to devdoping countries to promote sudanable
deveopment;issues rdlaed to the impact of new environmentaly motivated Sandards
imposed by developed countries on the competitiveness of developing countries exports
and the broad rdationship of different trade liberdization measures and the environment
(Bhagwati and Srinivasan,1996).

Devdoping countries face the folowing dilemmashould they negotigte an
agreement  covering the vaious complex trade and environment issueswhich would
involve legitimizing through explict detaled underdanding different market  access
resrants on environmenta groundsbut would limit the more blatant unilatera developed
country abusesor should they leave the system as it iswhen developed countries can use
the broad language of GATT Artde XX b to redran trade on environmentd
groundyrecently interpreted very broadly),and rdy on the WTO Dispute Settlement

" Inthe early 1990s Mexico complained against the United States concerning the US ban on imports of tuna caught by
fishing methods which endangered dolphins.



Mechanism to curb devedoped country abuses? Vaious developing countries would
respond to this dilemma differently.

The risks reating from falure to reach environmenta accords ae tha
environmentdi  in developed countries  will lend ther support to protectionist
measureln the wake of this development the developing countries may like to negotiate
agreements that are less cose to proportionate-to-populaion dlocation than would,from
thelr viewpointbe ided snceas a by-product, protectionis measures againg them would
be somewhat reduced. This point is further explaned.Given the srong pressure that both
the EU and the US would bring to bear on induding this issue and the difficulties
deveoping countries may have faced in usng the DSMthey may wish to agree to
including environment in the agenda as pat of an overdl undersanding on a st of
negatiations that meat ther own objectiveseg., regarding redricting developed countries
subgdies in energyfisheriesor agriculture which may have adverse effects on the
environment;and/or provison of asssance to developing countries to help them address
poverty issues tha contribute to environmental degradeation. However, it may be sad tha
member naions should domedticdly exercise ther right to st gppropriate dandards for
hedthsfety, environment and biodiversty. Chimni(2000) acknowledges thet developing
countries have to pursue an independent and saf reiant path of sustainable deveopmentt.
However he notes that "environmentd measures addressng transboundary or globd
environmenta  problems should as far as posshle be based on interndtiond consensus.
The cooperative approach represents an integrated response based on the principle of
common, but differentid responshility. "The legd form that the cooperaive solution
should assume is a matter of debate. Its goas could be achieved ether through separate
multilaterd trade agreements or as dde agreement in WTO or through innovaion in the
WTO dispute settlement system.

So, in the broad sense the conclusion that emerges isto delink Labor and
Environmental Standar ds from trade matters; shift to Appropriate Governance and
possibly discusstrade issues which have " necessary interface" with environment.

2. Competition Policy and Services Standards

Yet ancther new issue is compdtition policy and savices dandadsWe discuss
competition policies in the firg section while the services sandards is discussed in the
next section..

2.1 Competition policies:

Nationd competition law can be defined as the st of rules and disciplines maintained by
governments reding ether to agreements between firms that redtrict competition or to
the abuse of dominant pogtion(incdluding atempts to cresie a dominant postion through
merger).Competition policy has a much broader domain.lt comprises the set of measures
and indruments used by governments that determine the “condition of competition” thet
regn on the makesAntitrus or competition lav  is a component of compstition
policiesOther  components can  include actions to privdize dae owned
enterprisesderegulate  activitiescut firmspecific subsdy programs and reduce the extent
of policies that discriminate agang foreign products or producersA  key didinction
between competition lav and competition policy is tha the latter pertains to both private
and governmentd actionswheress  anti-trust  petans to  behavior of private

10



entitiefirms).Many dimensons of competition policy are dreedy on the WTO agenda-
eg.trade policy, subsdies ,intdlectud property protectionmarket access in servicesThe
focus of the debate in the WTO is therefore on whether there should be specific rules
pertaining to nationd competition law and its enforcement.

Competition palicy seeks to prevent predatory pricing and monopolization of
markets.It should provide guaranteed access to nationd courts without discrimination
between domestic and foreign firms,enact basc sandards of enforcement's such as
trangparency of proceedingsthe goplications of sanctions and an effective competing
authority.It is clearly in the interest of developing countries to have amodern competition
policy? particularly regarding the possibility of substituting AD and CVD messures with
competition policies.
In the context of the TRIPs agreement competition policy coupled with compulsory
licensng offers one avenue for mitigating some of the most egregious effects of TRIPs
agreement(Mathur,2001). More fundamental domestic reasons, such as concentration of
production in severd sectors sometimes associaged  with the entry of  foreign
investorsdso dictate the adoption of anew domestic competition palicy.

Deveoping countries tend to be aitracted by the idea of cooperation to ded with
abuses by multinationd companies, a theme they have pursued for many years in the
context of the United NaionsSome(notably Hong-Kong) ague tha mutudly congdent
trade and competition polidesinduding the incorporation of additiond competition
concepts into the WTO system,could reduce the need for governmentd trade measures
that discriminate agang  competitive suppliersand  in paticular for  anti-dumping
actionsHoweverthe prospects of this hgppening in the near future are dim given the
oppogtion of the United States and the European Union.

Devdoping countries may like to support the devdopment of multilaterd case for
competition policy,paticulaly to tackle the posshility of negaive soillovers across
marketsThis is done by cooperation among dl to ensure that the outcome maximizes
globd wdfae Severd examples of potentid interet to developing countries can be
found. Excessvey high leves of IP protection can inhibit trandfer of technology. Foreign
export cates may charge excessvdy high pricesin the shipping market, internationd
catdizaion inflicts terms of trade losses for some devedoping countries, particularly
Indialn al these cases ,dthough domestic competition policy could atempt to redress the
anti-competitive inpactit may be rdaivey ineffective because of the jurisdictiond
problems or because remedid measures(for examplerefusng foreign IPR owners or
foregn suppliers of essentid products access to domestic markets) may not be
credibleEnforcement can be more effective when teken a sourceinvolving the
cooperation of partner countries. Howeverit may be got to say that multilaterd rules on
competition polides ae likdy to be vey gened and probably not vey ambitious
Compstition policy dandards practices and inditutions are divergent enough between
indudrid countries as to militate agand very detaled and specific multilaerd rule
meking.On bdanceit would seem that the most subdantid gains for India would aise
from the cregtion of an effective domedic competition policy. Multilaterd rules on
competition policy ae likdy to provide net benefitsdbat smdl in megnitude, espedidly
if the prospects of addressng the menace of anti-dumping are dim.

8 See Bhattacharjea," Trade and Competition Policy in a Developing Country Context,"(1999)
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Traditiondly, competition policy was a matter that pitted the developing againg the
developed countries, snce the former wanted to proscribe whet they considered anti-
developmentd private practices of corporations (e.g. export-restricting clauses) whereas
the latter typically opposed the raising of such matters as “anti-busness’ radicdism.
Today, the issue has become one of contention among developed countries themsdves.
principaly, the US has been keen to object to private practices in Japan (such as
keiretsus, redrictions on the opening of large-scaleretail stores etc.) that aretaken to
reduce market access, and the developing countries are more or less on the Sdelines.

Merit Janow’ §(1999) underlines, the differences that have emerged, that make (for many)
the full-throated inclusion of competition policy on the future multilatera trade rounds
premature. The case for such inclusion is best made in Frederick Jenny’ s paper(1999)
which conveys, without necessarily sharing the EC viewpoint, mainly advocated by Sir
Leon Brittan. In contrast, Jod Klein presents the opposite viewpoint of the US Judtice
Department, as currently condtituted, which would like to keep anti-trust matters out of
what is congidered an impure, negotiations-and-compromise-

infested trade arena. Eleanor Fox(1999), on the other hand, seeksto provide a

midd e ground, arguing how a“minimdig” agenda could be devised whose narrowly -
focused objective would be to enhance trade-related competition and hence to add to the
efficiency of the trade liberdization that WTO seeks to advance. Litan(1999) speaksto
smilar concerns.

An interesting issue is the widespread desire in Washington, dictated by intense lobbying
from import-competing business and dlied legd lobbies, that anti-dumping be kept out of
competition Pdicy discussons, even though many saw a competition policy accord as
enabling the purging of the absurdly protectionist ant-dumping rules from world trade.
Thus, in this view, the focus should be entirdly on market access, not on import
competition, from any one country’ s viewpoint. But thet is surely not a coherent position;
but thisis not the firgt time that coherence and intellectud consstency have been
sacrificed to lobbying interestd
Given these strongly divergent viewpoints, and the differencesthat divide the two
principal negotiators, the EU and the US, the majority opinion on Competition
Policy isthat the matter wasimportant but should not be
part of the“first-track” of mattersthat could be negotiated more readily but
belonged to the * second-track” where Committees could be set up, or continued, to
explorethe matter in depth, both intdlectually and among bureaucrats.Asfar as
developing countriesare concerned thereisa strong need for amodern
competition policiesfor each nation state However multilateral disciplineson
competition policiesarelikely to provide net benefits,albeit small in
magnitude,especially if the prospects of addressing the menace of anti-dumping are
dim.Preferably,such disciplines should include outlawing practices that involves
negative spillover s such as export cartel(asin shipping) and bringing anti-dumping
duties within its ambit.
2.2.Services Standar ds:

Effective market access for both goods and services requires the dimination not only of
explicit redrictions but adso of the implicit bariers crested by Sandards and other



domedtic regulations. In goods, environmenta dandards and safety standards (for certain
types of appad) have both impacted on Indian exportsin servicestrade redrictive
effects have aisen from a vaiey of qudificaion and licenang requirements in
professonad  and numerous other services’Matoo and  Subrameniam(2000)  suggests
three internationd routes to deding with such bariershamonization of nationd
regulationgleading possbly to the cedion of internationd — standards);mutud
recognition(MR),(Krueger,1999  dso  recommends  this  route),and  strengthening
multilatera  disciplines on nationd <standardsHowever,with respect to the firg propos,
Bhagwati and Hudec(1996) note that in both goods and services where countries have
vaying preferences for qudity,induding in reaion to safey and the environment
Jhamonizetion is probably not dedrableEnvironmenta diversty among countries s
perfectly legitimatelt can aise not medy because the environment is differently vaued
in the sense that the utility function defined for consumption and pollution abatement is
not identicd and homothetic but aso  because of differences in endowments and
technology across countriesIn fact even with homothetic preferencesincome matersAt
the same cogt of abatement relative to consumptiona country with ten times the income
of another will spend ten times as much on abatement.Forcing the poor country to spend
a much on abaemet will reduce its wdfae subdantidly.Hence the common
presumption driving demands to harmonize dandards or (dterndively) to counterval the
'socid dumping' consequences of labor Sandards-that is  the assumption thet others with
different cross country intrandusry hamonization dandads ae illegitimatdy and
unfarly reducing ther costq(those firms who work under lower labor and environmenta
dandards)-is untengbleln the case of sarvices the difficulty of harmonizaion is reveded
by the absence of widdy accepted internationd sandardsWhereas such dandards exist
a in banking or maitime trangportmeeting them is seen as a fird Sep towads
acceptability rather than as a sufficient condition for market access. With regard to
mutual recognition agreements in case of technica andards it should not be seen as a
disriminatory device by the members daes Strengthening multilaterd  disciplines on
dandards can be an important Srategy for addressing barriers through impodtion of
technicd standards. In this regard the question of whether trade policy is the best
ingrument to address environmental and labour standards needs to be deeply scrutinized.

An important Srategy for addressing bariers is to srengthen multilatera  disciplines
on dandardsThis can be done by supplementing the NT principle with the "necessty
tex"(Mattoo and Subramaniam,2000).The test is dready pat of the UR agreement for
goods and the recently edtablished disciplines in the accountancy sector.For ingancein
the case of professonds like doctor, a reguirement to requdify would be judged
unnecessary,ance the basc problem,inadequate information about whether they possess
the required skills could be remedied by a less burdensome test of competenceThis test
could dso be goplied to Stuaions where a country is contemplaing trede redrictive
measures on the grounds that environmental or labour standards in a partner countries are
too "low".The necessty test would not seek to deny a county's right to be concerned

® The requirement of registration withor membership of professional organizations can also constitute an obstacle for a
person wishing to provide the service on atemporary basis. For instance, in the United States requirements to practice
medicine for foreign-qualified doctors vary from stat e to state. Candidates must also pass the qualifying examination of
the Educational Commission for Foreign Medical Graduates and then undergo a period of graduate medical education

at ahospital in the United States.
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about environmenta and labour problems in other countriesbut subject the ingtruments it
chooses to criticad scrutiny.lt would seem dedrable to use the test to creste a presumption
in favor of economicdly efficdent choice of policy in remedying market falure and in
pursuing norteconomic objectives Findly,India must upgrade its sandards and rdated
inditutions conggent with domestic preferences for qudity. This would srengthen the
cae for obtaning foreign recognition and dso dlow foreign technica bariers to be
credibly chalenged.

In summary strengthen disciplineson MRAsto ensurethat they are non-
discriminatory.Push for multilateral disciplines on domestic regulationsin goods

and services based on necessity test.| mprove domestic sandards.

3. Multilateral Agreement on Invessment(MAI) incluson in WTO versus Voluntary
Codes at OECD and elsewhere:

The strongest andytica case for multilatera rules on FDI gems from the
proliferation of investment incentives which creates policy induced digortionsin FDI
flows without augmenting their aggegate Sze.Given the widespread use of these
incentives by indudtria and developing countries(not just as federa but also a sub-
federd levds),the prospects for disciplining them are likdy to be dim.Thusif multilaterd
discipline on investment incentives are ruled out a case can be created for multilatera
agreement on investment. The issue iswhether multilaterd rules on investments are
necessary and desirable or whether FDI regimes should be determined unilaterdly.lt is
puzzling as to why the case for multilaterd rules on FDI is different from thet of
conventiona trade policy or for trade in services which after dl involves opening markets
to FDI.However,it is possible to subsume the investment policies within the ambit of
competition policies by strengthening competition policiesFor examplesuch policies can
prevent the acquistion and abuse of market power by,and regulate other competitive anti-
competitive practices of foreign(and domegtic) firms.The interesting question then is
whether there is need for additiona discretion to regulate FDI.One example would seem
to be measures designed to ensure the transfer of technology and training of locd
workers.Therefore ,the countries need to examine case for preserving discretion beyond
that provided by strengthened competition palicy.

The discusson of MAL, the new issueis being consdered for the future multilaterd
trading rounds, was introduced by Dondd Johnston, Secretary Gererd of OECD, Rubens
Ricupero Secretary Generd of UNCTAD, Richard Eglin of WTO and Ambassador
Narayanan of India. Ricupero and Narayanan paper are keptica of the idea of including
MAI inthe WTO.

Johnston paper(1999) emphasized, in light of the NGOs' successin derailing MAL @ the
OECD, that the matter of induding an Investment agreement in the WTO would prove to
be highly contentious. Eglin(1999) argues that we ought to work towards aminimalist
agenda s0 that amultilatera set of rules could be agreed upon a the WTO, since that
would bring discipline to the huge invesment flows today. The discusson generdly
seemed to bring forth arguments againgt indluding MAI of any sort into the future
multilaterd trading Round agenda, some of the principal arguments being:

(i) NGOswould cregte alot of disuption, as with OECD’s MAI, with
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unfortunate negetive spillovers into the Round' s other agendas,

(if) While foreign investment certainly has an essentid rdaionship to

trade when the “right to establisi’” isinvolved in getting proper access

to foreign markets, and the proscription of export performance

requirements and loca content rules under Trade Rdated Investment MeasureS TRIMS)
may be seen as Samply reterating implicit such proscriptions againg “trade-digtorting”
policiesin the generd text of GATT as regards domestic (and indeed

al) investment, the huge numbers of proscriptions of host-country

policiesin favor of foreign investors that can be found in the text of

MAI as drafted a the OECD simply do not carry such credibility.

Thus, doesit redly make sense to include in a mandatory agreement a

the WTO proscriptions on requirements to hire nationds? Thisis,

after dl, a"gray matter" area where there can be room for legitimate

differences of opinion among economigs asto its advisability in terms

of nationd welfare maximizetion. Besdes, MAI, in this sort of

overreach, dso cannat but be seen asinvading gratuitoudy the

sovereignty of nations to make their own choices, even if these might

be migakes which is precisely why the NGOs around the world have

agitated againgt it.

(iif) Given the palitical oppogtion to having an MAI a the WTO, and the

wesk economic case for it aswdl, would it not be wise to shelve the maiter

from the future multilatera trade rounds, especidly as countries around the world have
been opening their doors wide to foreign investment anyway and the

need to do anything dramétic to encourage direct invesment flowsis

far from compelling?

Thus, the OECD Code, the MAI, can be avoluntary code; if a country does not likeit, it

can choose not to join (unlike putting it into the WTO today). Then again, other such

Codes can ds0 be developed, eg. by UNCTAD. Thus, the OECD Code has more on
corporate rights and little on corporate obligations and host-country rights, the UNCTAD
Code can be the other way around. Let the countries decide which they wish to Sgn up

for.

Hence, there seemsto be afair amount of sympathy that this new issue be kept out

of theWTO, and therefore out of the Millennium Round agenda. And that we ought
instead to pursuethe matter through Voluntary CodesAlter natively, countriescan
bewilling to discuss multilateral disciplines but examine casefor preserving
discretion beyond that provided by strengthened competition policy.Alsothereis
potential for member countriesto cover various aspects of foreign investment in the
voluntary commitments of GATS. Thereforethereis undoubtedly need for more
research in thisarea and particularly on whether other safeguards need to be built
into an investment agreement to preserve the freedom to pursue national objectives.

4.Electronic Commerce: Electronic Commerce'® accounts for a smal but rapidly
growing proportion of world trade in goods and sarvices. This growth has occurred in

0 Thereiis no single definition of electronic commerce. The widest definition would include transactions where any one
or more of the following three stages are carried out by €electronic means:the pre-purchase stage including advertising
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legd vacuum with few accepted rules and disciplines. Moreover, the cross border nature
of transactions has made the issue of legd jurisdiction undear. There is little doubt that
over time, a framework of globd rules for transactions through the internet will have to
be esablished. The key issue is whether there is enough understanding of the issues and
enough international consensus to atempt to reach an agreement as pat of a new round
of WTO negotidions.

This topic was firg discussed in 1998 a the WTO, paticularly in the context of
the US proposd of pemanently not imposng any cusom duties on al dectronic
delivered products™.Many developing countries were put off by the proposd @ the time
as it was fdt that it had not been sufficiently explored and discussed. In subsequent
discussons, developing countries raised a variety of concerns Some thought that such a
commitment will result in countries foregoing future opportunities to collect cusom
revenue?;others were concerned as to whether the dectronic mode of service supply
should be given preferentid datus relative to other modes which were being regulated.
Others rasad the question whether certain  dectronicdly ddivered product should be
clasfied as savices or goods like the contents of book, audio CDs, films, computer
software, etc. These products, when ddivered on physcd media have dl dong being
cassfied as goods and charged to cusom duty or exempted from it depending on the
prevdent taiff a nationd borders of respective member countriess However, these
products ae now cgpable of beng digitdized and trangmitted through internet. The
debate is on the classfication of digitidized products such as musc, books, software, eic
-whether these can be classfied as goods or savices and whether GATT or GATS
principle will apply. The other uncertainties are @ how to ensure privecy of transactions
and how to vaue encrypted datab)what are the links to TRIPs eg., copyright protection
for eectronic and database materid;c)And findlythere are many dandards related issues
involving interconnection and interoperability of systems which need to be addressed to
enaure that dandards <setting by govenments does not  impede  dectronic
commerce(WTO,1999)

The initid inhibitions regarding loss of taiff revenues ae dealy an exaggeraion-
ater dl mogt countries provide large scde exemption to ther exiging  taiff
schedulesMattoo and Schuknecht(1999) edtimated the tariff revenue countries collected
from these products'®.Even if dl ddivary of digitisble media products moved online-an

and information seeking;the purchase stage including ordering and payment;and the delivery stage.The WTO decision
concerns only electronically delivered products.

1 In principleall types of products can be advertised and purchased over electronic networks, the potential for
electronic delivery, and the scope of the WTO decision not to impose duties is more limited.It requires that a final
product be presented as digitilazed information and transmitted electronically, typically over the Internet. The bulk of
the products that can be supplied in this manner are services legal customized software,etc. Some information and
entertainment products typically characterized as goods, such as books, standardized software,music and videos
embody digitalized information that can also be supplied electronically over the Internet.

2\ith respect to the proposal- imposing no duties on electronically delivered goods,India has drifted from its earlier
position to the one which supports the proposal ,probably due to the growing importance of software exports. India has
now joined the many countries that are in support of the existing duty free treatment for electronic commerce to be
made legally binding.

13 | n this study the assumption was that services are not subject to custom duties.Therefore,the study looked at the
fiscal implicationsiif international trade in digitialized products currently classified as goods shifts to internet,and if no
tariffs are levied on such products.The estimates were reasonably reliable for the most important categories where trade
and tariff datawere available for the most important countries.
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unlikely progpect-the revenue loss would be minimd. India would lose 04% of taiff
revenue and 0.1% of totd revenue. Since the bulk of such commerce concerns  services,
the relevant regime is tha edtablished by the GATS regime on cross border trade. This
Agreement dlows countries to decide whether to commit to market accessi.e, not to
impose quotas, and to nationd treatment, i.e, not to disriminate in any way agang
foreign sarvices and suppliers If a country has dready made such a commitment, then
any further promise not to impose duties is superfluous because custom duties inherently
discriminate againgt foreign sarvices If a country has not made such a commitment, then
the promise not to impose custom duties is worth little, because a country remans free to
impede access through discriminatory internd taxation. Worse they may take recourse to
quotas which ae ironicdly dill permissble in soite of being economicdly inferior
indruments. Hence, the focus on duty-free trestment is misplaced. The objective for
countries like India should rather be to push trading patners into meking desper and
wider commitments under the GATS on cross border trade regarding market access and
netional trestment™”,

The sheer pervasveness of the Internet makes it impossible for even the best-
intentioned regulators to keep out. Such issues as privacy, consumer protection,
intdlectud property rights, contracts and taxation cannot be left entirdy to sdf-regulaion
if ecommerce is to flourish. Also, in case of dectronic commerce antitrust action may be
more important online then off line. Satgpathy (2000) notes that some of the areas where
the government can play aregulatory role are the following:-
1.Provison of a legd and regulatory framework to facilitate e-commerce by recognition
of dectronic records and providing for catification of digitd dgnaures rules of
encryption and secure eectronic transmisson.
2.Protection of copyright and other intellectud property rights.
3.Data protection and protection of privacy of individuas and corporate entities.
4.Consumer protection
5.Prevention of cyber frauds in dectronic money transactions, including money
laundering.
6.0ther regulatory issues rdding to public mordity (eg.child pornography) and
crimindity(eg., facilitating sde of narcatic drugs, assgting terrorids, etc).

WTO members currently have decided that dectronic deivery of products will
continue to be free from cusom duties For the moment this commitment is temporary
and politica, but there are proposas to make it durable and legdly binding. Two aspects
of the commitment are notable. Fird, only dectronic transmissons ae covered; goods
ordered through dectronic means but imported through normd channds ae explictly
exduded. Secondly the standdill/prohibition gpplies only to custom duties, there is no
mention of other forms of redtrictions.
5.Government Procurement: There ae many good reasons to liberdize government
procurement. Some bendfits are andogous to those aidng from the liberdizaion of

14 Mattoo and Subramaniam(2000) have summarized the current state of commitments on cross-border supply in some
of the areas in which developing countries have an export interest.In software implementation and deta processing,of
the total WTO Membership of over 130,only 56 and 54 members,respectively,have made commitments;and only half
of these commitments guarantee unrestricted market access,and similar proportion guarantee unqualified treatment.In
all professiona services,there are commitments from 74 members,but less than a fifth assure unrestricted market access
and national treatment,respectively.There clearly remains scope for widening and deepening commitments.
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tradebut to these must be added the budgetary benefits of efficient procurement and
ggnificant reductions in rent seeking which is rampant in procurement. Thus both the
consumer and the taxpayer will benefit. But WTO experience shows that most
countriedeveloped and devdoping) ae rductat to immediady accept full
liberdization of procurement.

For India, Srivesava (1999) edimates that the totd vadue of purchases by the
centrd and dae governments and public enterprises, which could in principle be subject
to international government procurement rules, varies between 34 and 5.7% of GDP. For
cetan procurement contracts, a price preference of 15% is given to indigenous
equipment suppliers, requiring thet alesst 20% vadue mugt be added in India In the
shipping sector, price preferences up to 30% apply to Indian bidders on procurement
contracts .If more efficent procurement practices can be implemented domedicdly,
Sivagtava (1999) cdculates that the total saving could be as much as 1.7% of GDP or
about US $ 8 hillion. Even if only a fraction of the estimated savings is redized, the gain
can be subgtantid.

One of the biggest problems in procurement is mord hazard (the tendency of the
procurer to aggravate risks) on the pat of procurer. The dgnificant benefit of a
multilateral  agreement is in hdping to overcome ndiond agency problems in
procurement by cregting mechanisms for reciprocd internaiona monitoring  supported
by multilaterd enforcement. It achieves this by shifting the legd scope for monitoring
from digpersed taxpayes who may have litle interet in  monitoring individud
procurement decisons to the bidders for contracts who have a dgnificant stake. Two
eements of a possble multilatera agreement are crucid in this context. Frd, the agency
problem is mitigated by cregting obligations on the procurer to be transparent. Secondly,
foreign suppliers are given the opportunity to chdlenge the decisons of the procurer
before nationd courts or independent and impartid review bodies. As a dating point the
countries may like to increase transparency and strengthen enforcement™ Alternatively, it
has dso been suggested that countries could continue to mantain preference marging, but
agree to bind them and meke them subject to unilaerd or negotiated reductions. In
addition to improved domestic policy, government procurement offers the potentid for
making negotiaing linkages. Foreign suppliers can only effectivdy contest the market for
government procurement if they ae not unduly handicapped by redrictive trade
messures. Hence, the credtion of genuine internationd competition for procurement
contracts depends crucidly on the liberdization of trade. It would, therefore, be naurd
for deveoping countries to make willingness to accept disciplines on  government
procurement depend on future negotiations on market access for goods and under the
GATS on measures dfecting trade in services®.For instanceone of the most important
savices sectors in the context of government procurement is condruction.Yet in the
GATSmembers have usudly not bound themsdves to grant market access to the supply
of condruction services through the presence of naturd personsexcept for certain limited
categories of intr-corporate transfereesThe assurance that workers can be temporarily

15 A recent paper (Evennett and Hoekman,1999),however,suggests that it is important to eliminate preferences in
government procurement before improved competitive practices are put in place.This is becauseif the opposite
sequence is followed,under certain circumstances,preferences on government procurement could lead to increased
misallocation.

6 As most government purchases relate to services rather than merchandise trade, the issues have to essentially with
liberalization and national treatment of foreign service providers.
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moved to condruction Stes would gregtly increase the benefit of non-discriminatory
government procurement for developing countriesThe same gpllies to procurement of
other services such as software and transport.

Section 11:

The Traditional, “Core’ Issues
That leaves us with the Old, the Traditiond, the “Core” Issues of GATT: the continued
freeing of trade barriers, thefixing of the dispute settlement mechanism, reducing
quantitative regtrictions and subsidies,credit for unilaterd liberdization,agriculture
liberdization across countriesavoiding sectora approach to negotiaions, increasing
coherence among multilaterd indtitutionstrade related investment measures and product
standards.
2.1Freeing Trade: The two important papers by Peatrick Low,1999 (jointly authored)
and by Arvind Panagariya(1999) amply show that there was much freeing of trade ill to
be done And, most important, the idea put out by Fred Berggten in Foreign Affars some
time ago that the rich countries had few barriers to reduce and hence must now offer
“rules’ changes againgt the poor countries' trade barrier reduction offers, was smply
wrong. Therich countries had pesksin indudrid tariffs and, after agricultura
tariffication, had substantid trade tariffs in agriculture to negotiate down as well.

Besdes, there is much freeing of both border and internd barriersto trade in services | eft
to be negotiated.

S,even without the new issues, there could well be substantial opportunities for
tradeoffsin tariff reductions among and within the poor and therich nations The
old GATT agenda of trade barrier reductionswas gill important.
2.2.Fixing the Dispute Settlement M echanism: Besdes, there was enough work to be
done on the Dispute Settlement Mechaniam, asillustrated by the highly publicized cases
such as the Bananas Dispute and the Hormone-fed Beef dispute between the EU and the
United States, and by the Shrimp-Turtle decisions. These matters were the subject of
important papers by: Professors Hudec(1999), Jackson(1999), Iwasawa(1999) and
Cottier(1999).Bhagaweti (1999) chdlenges the rationde of the methods of
“compensation” that the WTO dlows successful plaintiffs to impose; Gary Horlick(1999)
discusses the hormone-beef type digputes that bring in consumer groups objections

23.Forming coalitions on issue of agricultureBringing agriculture under WTO
disciplines was a dgnificant achievementNot only were any further increeses in
subsdies and agriculturd  protection among the developed countries ruled outbut there
was ome rdativdy minor  rollback(with a commitment to a 20% reduction in the
totel(digtorting) support provided by government to agriculture and a cutback in export
subsdies) and the commitment to shift to tarrification was highly sgnificant.

In teems of ther immediae interest,the developing countries can be divided into three
groupsHrdthere is the group of mgor exporters of aqriculturd commodities (Argentina
Thaland) which ae members of the Carns Group' .These countries position is &)
ealytotad dimingion and prohibition of export subsdies which tend to undermine the
competitive pogtion of effident devdoping country producers and in the same

7 Cairns group-Argentina,Australia,Brazil ,Canada,Chile,Colombia,Fiji, Indonesia,Malaysia,New
Zealand,Paraguay,Phillippines,South Africa Thailand and Uruguay.
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connection,seek to regulate the provison of export creditsb)degp cuts in tariffsremova
of non-taiff bariersincrease in trade volume under tariff-quotas so to enhance market
access prospects,c)dimination of trade digtorting domestic support
measures\WTO,1998). At the same time they need to safeguard those aspects of the
Agreament on Agriculture(es wdl as add new onesif gopropriate) which permit them to
extend assgance of various types to poor famers as wel as mantan prograns of
assdance and food security to the poor.But these measures should not introduce
digortions between odling to domestic market and abroad or between sectorsindia
should try to dign itsdf with the Carns Group consgent with  forming coditions based
on liberdizing ideology.The combination of a rdatively unprotected domedtic regime and
potentid comparative advantage means that India has red interest in seeking to diminate
protection in internationd agriculturd marketsindids sugar and dary exporters have
dready expressed a sarious interest in reducing barier to ther exportsAs in
manufacturing,India dso suffers from the preference granted to competing suppliers in
sectors such as sugar.t istherefore has ared interest in reducing agriculturd tariffs.
Secondthere is a large group,conading of the net food importing devdoping
countries and others with a ggnificant agricultura sector which produce but adso import
food and export vaious agriculturd productsPast policies in many of these countries
tended to pendize rather than support the agriculturd sector.Two kinds of concern have
been rased by sved of these countriesFrg,while supporting reductions in  export
subsdies and trade digorting domedtic supports in developed countriesthe limits to
aggregate support and export subsdies contained in the agreement(and ther possble
further tightening in the new negotiations),would limit their cgpacity to increese  support
to the agriculturd sector should they in the future decide to do 0.*®Secondtha athough
reduction in export subsdies by developed countries will be bendfidd to ther own
domedtic agriculturd  productionthe resulting increese in prices of foodduffs would
increese foreign exchange outlays for poor and net food importing countries which they
can ill aford®There is dso a third group with svel non diversfied agriculturd
sctorsather because of dimatic conditions or land condrantgeg. sndl idand
economies),which are not likely to be sgnificant participants in these discussons.

While the Uruguay Round agreement on agriculture focussed on didortions primearily
introduced to agriculturd trade by developed country practicesit contans provisons
which pemit developing countries to increese support to agriculture(and to  poor
consumers) through means not avalable to developed countries®°For exampledirect and
indirect invesment and input subsdies to poor famers are exduded from the caculation
of aggregate messures (AMSF); redudion in support commitments by developing

18 Some also point to the "unfairness” of the agricultural agreement asiit still permits greater support levels for

devel oped countries--which had in the past given agreat deal of assistance to their agricultural sector-as opposed to the

developing countries which penalized agriculture in the base period(Das,1998)

9 There is little evidence that the export subsidy reductions d the Uruguay Round agreements have led to an increase
in import expenditures of poor net food importing developing countries.Even so,it is legitimate to ask what might
happen in the future and what is the proper international response to such a potential problem.

20|t should be recalled however,as part of Uruguay Round agreement and previous negotiations,there were significant
reductionsin tariffs on horticulture and floriculture products of interest to developing countries.

2L AMS calculations in India @ made in accordance with the provisions of Annex 3 of the Agreement on

Agriculture.There are certainly methodological issues in computing AMS that need to be cleared up in subsequent
negotiations.The AMS methodology is based on differences between the externa reference price and domestic
administrative pricemultiplied by the quantity of production eligible for support.There is however,no explicit

recognition of domestic inflation or currency depreciation.
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countries can take ten years to be implemented while leest devdoped countries are totaly
exempt;food subsdies to urban and rurd poor are exduded from the cadculaion of
support,etc.

It can be argued howevertha the exception of the invesment and input subddies
provided to poor rurd households from the cdculaion of the AMS is subject to the
"peace clausg’-Artide 13 of the Agreement on Agriculture and thereby limited to the
1992 levds of support(Kwa and Belo,1998).This may indeed result in unreasonable
resraints for low income developing countries which may wish overtime to increase thelr
support for the rurd poor.To diminate this ambiguity,such subsdies could be induded in
the "Green Box" of measures which are permitted under al circumstances?®But on the
wholeand with the possble exceptions noted dboveit is difficult to visudize
crcumgtances where the Agreement serioudy condran developing countries efforts to
pursue policies that would efficiently promote their agricultura sector.

The recently negotiged Food Aid Convention (Internationd Grans Council,1999)

dipulates that,when dlocating food ad,priority should be given to LDCs and low income
countriesOther net food importing developing countries can dso be provided with food
ad "when expeaiencing food emergencies or internationd recognized financd criss
leading to food shortage emergencies or when food ad operations are targeted on
vulnerable groups'.But there is nothing and there should be nothing automatic about the
assdance provided.Indeedif a need can be shown to exigthe internationd response
should not be limited to food ad but extend to al kinds of generd purpose financing on
agopropriate termsThe latter would be better than food adwhich is frequently tied to
procurement from a particular donor and determined by food dock avaldbility in the
donor rather than the needs of the recipient.

Ancther area of interest to developing countries that are agriculturd exporters concerns
import access rightsUntil the Uruguay Round(UR)there was no provison for
accessUnder the URdI countries were immediatdy obliged to insure up to 5% market
access for importsincreesng minimum access under tariff-quotasand setting a celling on
the maximum rate of tariff or tariff eguivdent would be in the interest of most exporting
countries.

Devdoping countries tha export any agricultura commodities have an interest in
asuring  tha  phytosanitary  regulaions ae based on  dentific  evidenceAs
suchdeveloping countries have a drong interet in paticipating in discussons  of
experience under the UR to insure tha changes in regulaions endble the improved
functioning of the sysem and do not pemit the manipulation of phytosanitary Sandards
for protectionis endsPSP regulations that have been negotited cdl for mutud
recognitionwhich is drongly in the interests of devdoping countrieslf there ae
difficultiesthey probebly lie in the willingness of developed countries to send delegations
to attest to the testing procedures in developing countries.

In recent years, a number of countries have been interested in protecting dams of
geographic origin of particular commodities. The issue has arisen in severd cases with
regad to devdoping countriesa prominent example is basmati rice which has been
mentioned as the name of a specid rice that should be labded only if originging in South
AsaWhile there ae a few agriculturd commodities where the rights to daming names

2 An dternative would be to exempt from challenges under the subsidies agreement.Also,there can be possibility that
members states artificially transfer subsidies to the green box to show lower levels of AMS.
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and geogrgphic origin may be of interet to devdoping countriesin generd  the
devdoping countries interest lie on the other 9de of the issueRights to particular names
and geogrgphic origin desgnations are generdly redrictive and tend to increese the
difficulty of entry into a maketAs devdoping countries ae generdly potentid lae
entrants into marketsefforts to redtrict the use of particular names is generdly not in their
interest,and is an issue which devel oping countries should negatiate with care.

The above discusson yields that devel oping countries need to form coditions on varied
issues and make sure that these issues are discussed in length a the ongoing tranche of
WTO agriculturd negotiations.
2.4.SubsidiesExport subsidies”™ are forbidden while the issue of providing subsidy to
production®® has been dedt by defining three dasses of subsdy,classes tha are
sometimes  conveniently identified by the colors of a traffic light(Deardorff,1996). They
indude "Red light subddies’ whose redeeming vaues cannot be identified,and thee ae
amply prohibited They incdude export subsgdiesas dready mentionedsubddies that are
contingent upon the use of domedic over imported goodsplus an illudrative lig of very
explict subgdies that fdl into this category."Ydlow light subsdies’ on the other
handare not prohibited a dlbut ther possble adverse effects on other countries
producars are nonethdess recognized by permitting importers to levy countervailing
duties agang them under <specified cdrcumdancesThey ae cdled “actionable
aubgdies’.Fndly "Green light subgdies’ are "non actionsble subsdies’ and indude both
subgdies that ae not specific to particular firms or indudriesplus certain subgdies for
ressrch  and  devdopmentregiond devdopment, and adgption to  environment
regulations.

Although the deedline for developed countries to phase out prohibited subsdies hes
pased,leest developed countries and countries with per cgpita GNP bdow $1000 may
mantan export subgdies indefinitdy,and dl other developing countries have  until
January 2003 to remove themwith posshility of extenson in paticular cases if this is
found judtified by economic, financid or development needs Countries in trangtion to a
market economy mus phase out prohibited subsdies by January 2002;until thenthey dso
enjoy some immunity from countervailing measures againg their actionable subsdies.

The subgdy agreement figures in the WTO huilt-in agenda Two important rules in the
agreement gpply only provisondly and must be reviewed.One, the presumption thet
certain subsdies such as those which amount to more than 5 % of the vaue of the
product or are given to cover an indudry's operaing losses tend to give rise to adverse
trade effects in developed countries and not in developing countries. A second review is
to decide whether the permitted ("green”) category of subsdies should continue to
exig.Further, aty expeience ganed of the expot compditiveness by deveoping
countries due to such subsdies should not lead to gan of more than 3.25% of the world

2 |n the Uruguay Round it was decided that export subsidies must be reduced by stipulated percentages on both
volume(21% for devel oped countries and 16% for developing countries) and budgetary(36% for devel oped countries
and 24% for developing countries) terms.In addition,there is minumum market access commitment of 5%,increasing to
5% over aperiod of six years.

24 On the one hand production subsidies tend to adversely effect producers in another country and on the other hand
there exist a multitude of economic reasons why some production subsidies are atleast second best and sometimes even
first best means of achieving various legitimate objectives. The simplest example in economic termsis the use of a
subsidy to the production of agood that yields an external economic benefit for other parts of the economy. A more
common and familiar example is the use of subsidy to promote growth of an infant industry.
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maket is dso under condderdion. . The concan is however more with the
implementation of the agreement than with its rules.

2.5.Quantitative Redrictions: Quantitative redrictions (QRs) are usudly regarded as
more onerous than tariffs because of the more limited flexibility that they permit in trade
and because they place gredter limits on the extent to which foreign and domestic sdlers
can compete In additionjt is very difficult to messure the redrictiveness of a
QR(Deardorff and Stern,1985) and this mekes it hard to negotiate only ther partid
liberdization. It is therefore only recently that QRs have come under the discipline of the
GATT. The WTO, with some exceptions, largdy prohibits thar use. This indudes both
explicit quotas that are imposed on particular products, and dso import licensng schemes
that dlocate foreign exchange in a manne that is discriminatory across goods or
countries. Voluntary export resraints (VERS) which have taken quantitative form, are
aso prohibited as pat of safeguards rules (discussed below). QRs are permitted, even on
a discriminatory bass for a country which is experiencing severe excess demand for
foreign exchange that is making it difficult to retain foreign exchange reservesQRs have
been used quite commonly in some sectors especidly in agriculture and textiles /gppard
sectors, implementation of this prohibition has required some mgor changes in palicy.In
agriculture, exiting QRS have been replaced by "taiff equivdents additiond taiffs thet
are intended to redrict imports to the level of the QR.These tariff equivaents will then be
subjected to future liberdization through the same process of negotiated tariff binding
that long has been used for other goods. In the case of textiles and gppard ,on the other
hand the complex web of quotas that has spread over recent decades under the MFA is
dlowed to continue to exig temporaily with WTO members committed to schedule of
removing them over the next ten years The schedule for diminating these quotes leaves
the bulk of the trade to be liberdized only a the end of this ten year period, and it leaves
to the discretion of importing countries which product lines they liberdize before
that. Any bargaining drategy that is developed should be dructured in such a way as to
insure that the unwinding of the MFA and the other undertakings aready agreed to in fact
take place. Developing countries should recognize thet it is vitd that the Uruguay Round
undertakings be carried out and it is dearly in their interest to insist upon it®.

26.Credit for unilateral liberalization. Developing countries have unilaterdly reduced
their levels of protection.Because it has been outdde of multilaterd tariff negotiations,
and because in many instance tariffs have not been bound® developing countries have
recaved no "credit" for these liberdization in the negotiating rounds. In pat, this has
been because countries that have liberdized ther regimes have nonethdess been
rdluctant to bind ther taiff levds and hence lose right to restore protection should
cdrcumdances arise that induce them to do so. From the viewpoint of the mgor trading
countries, credit cannot be given in this drcumdance because of the posshbility of
revocaion. A drong case can be made that deveoping countries should bind tariff
reductions in ther own sdf interedt. It is an effective means of liberdization because
refusd to bind caeds doubt as to the intentions of policy mekers to mantan trade

% |t will be difficult to get developed countries,especially the US,to negotiate their tariff rates on textiles and
clothing,which under the agreement on textiles and clothing(ATC) would be the only mechanism of protection of this
sector(for WTO members) after 2005.EU commissioner Brittan announced in March,1999 that the EU would not
exclude textiles and clothing from tariff negotiations.

% | n the Indian tariff regime some of the consumer and industrial products still do not have binding tariff rates.
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liberdization. Nevethdess, it should be possble to find means to negotidte for some
credit for liberdization even if tariffs are not bound, provided that provisons could be
made for reciprocity on the pat of deveoped countriespaticulaly in ingsing for
reduction in agriculturd tariff ratesBecause most of the prospective unilatera
liberdization in the world is in devdoping countries, and because improved market
access is gredtly in their interestthis is an area where negotiations should be possble and
to the benefit of the group asawhole.

2.7. Avoiding sectoral approach to negotiations.In recent yearsdeveloped countries
have begun to negotite agreements on isues such as tdecom and information
technology.There are severd difficulties with this approach:l)once those sectors ae
liberdized,producers in those aess have a reduced incentive to support import
liberdization in protected sectorsand 2)developed countries are sdlecting the sectors for
negotiation in which they bdieve(probably correctly in mogt ingances) that they have a
compardive advantageThe sectors of interet to most developing countries(agricultura
sector) will be much more difficult to negotiate on a sector-by-sector basis because they
ae lagdy import competing,and the politicdl economy of trade liberdization is such tha
politicd resgance will be drong unless offsst by exporting interests in developed
countriesDeveloping countries do not need to choose between a new round and sectord
negotiaions in agriculturethey can gdrongly support a new roundand nonetheless enter
into negotiations with respect to agriculture should there be no decison for a new
round. The difficulty,however, is that there is likdy to be sgnificantly less agriculturd
sector liberdization than there would be if the negotiations took place as pat of an
overdl multilaterd trade negotiations.

2.8.Increasing coherence among multilateral ingitutionsin the Miniderid meeting in
Marrekkesh to give formd approvd to the Uruguay Roundminigers caled for "greater
coherence’ between the IMFthe World Bankand the WTO.In thisthere was dear
recognition of the linkages between globd trade and monegary policdes and the ability of
developing countries to achieve rapid economic growth on sudainable bassThe need for
greater coherence has been agpparent a least dnce the debt criss of the 1980'swhen
ample aithmetic showed that heavily indebted developing countries could not service
their debt and resume growth(a monetary issue) unless their exports grew a a sufficiently
rgpid rateThat rate was well above the rate of growth of world GDP,as suchiit was clear
that should protectionis measures in developed countries increesgefforts of the World
Bank and IMF to support the necessary meesures in developing countries would in any
event be dedined to falureThe same is Hill trueHedthy growth of world trade cannot
continue unless the underlying functioning of the internationd mongary sysem and of
international  capitd  flows is sound.Likewisshedthy evolution of the intemationd
financid sysem,and of the flow of capitd from countries with lower red raes of return
to those with higher red rates of return cannot persst without an open multilateral trading
sysemlt is dealy in the interest of dl countriesdeveloped and developingto atempt to
achieve greater coherence among themsalves.

2.9.Trade Related I nvestment M easur es:Internationd Commerceistoday conducted

by multinational corporations with subgantia investments in many countries and thet

there haslong been call for internationa condraints not only on trade policies but aso on

policies affecting foreign direct invesment. As a result,the Uruguay Round included

negotiations on Trade Related Investment Measures(TRIMSs),and the WTO too includes a
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TRIMs agreement. The TRIMs specificaly incudes measures employed to
induce/compel MNCsto meet certain yardsticks of performance. Theseinclude locdl
equity,licensng and loca content requirements and sometimes dauses for foreign
exchange and export commitments. The TRIMs agreement only prohibits invesment
measures that directly affect trade flows in a manner thet violates NT or that violates the
prohibitions of QRs.Prohibited most clearly areloca content and trade baancing
requirements both of which regtrict the trade of an internationd direct investor. The
agreement requirement isthat al such measures be notified.Developed countries were
required to diminate them by January 1,1997.Deve oping countrieshowever,have until 1
January 2000 to do so,and the least -developed countries until 1 January 2002.Moreover,
developing and the least developed countries may be granted extenson of their
trangtiond periodsif they can demondrate "particular difficulties’ in diminating
outdanding TRIMs,and the decision of the WTO 's Goods Council on such requestsisto
take into account the deveopment,financid and trade needs of the member
concerned.Some 25 developing countries have notified thet they may use TRIMs of the
types covered by the agreement.

The TRIMs agreement envisages future negatiations. The TRIMs Agreement
provides for areview before the end of 1999, in the context of which congderationisto
be given to whether the Agreement should be complemented by
provisons on investment and competition policy.When negotiated,this provison was
widdy regarded as establishing an opening for the more substantial negotiations on
investment desired especidly by the United States and dso for the negotiations on
competition issues which some deve oping countries considered would be necessary asa
matter of balanceln this context it may be said that liberdization of Indias FDI
regulations will yield substantial benefits®”.A new domestic competition policy can
regul ate anti-competitive behavior of foreign(and domedtic) firmswith additiond
discretion to regulate FDI like measures designed to ensure the transfer of technology
and training of local workers® Also, linkage between domestic environmenta policy &
regulations with multilateral agreement on investment can be worked out while framing
multilatera rules on investment.In fact some deve oping countries have made effortsto
enact investment legidation with environment provisons. An example is the previous
legidation under the PNDC Law 116 establishing the 1985 Ghana Invesment Code. This
code gave certain powers to Ghana Investment Centre to gppraise enterpriseslikely to
have an environmentd effect, and proposed measures for the prevention, and control of
such harmful effects to the environment. There is however aneed for more research on
whether other safeguards need to be built into an investment agreement to preserve the
freedom to pursue nationd objectives. However, blanket opposition to any investment
agreement is not easy to comprehend. Krueger(1999) agrees and argues for supporting
the development of mulltilaterd investment code which can ensure low-cost supply of
foreign capitd to countries, particularly developing countries like Indiawhich is hoping
to attract foreign capital to accelerate their development processit isin deveoping
countries interest to support the development of such a code. However, Hoekman and

27 |n the case of India,despite considerable liberalization,FDI continues to be regulated and in adhoc manner,imposing
serious costs(Das,1999)

3|t is relevant that India has reserved the right to impase these requirements on foreign investment under the GATS,on
which any investment agreement is likely to be modeled.
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Saggi(1999) argue that countries need to take cautious stand in this regard. They note that

amore generd agreement is neither needed nor feasible at this sage because thereis

potentia for developing countries to cover various aspects of foreign invesment in the

voluntary commitments of GATS.

2.10.Product StandardsGovernments engage in a wide vaiety of regulaory actions
many of which are not targeted a internationa trade but which nonethdess may affect
the costs or feadhility of tradeThere are many regulationsstandards and other messures
that redrict the form that a good may take or a manner in which it may be produced br
sde in the domedic market.Such rules may be intended to protect the public safety or
hedthor they may only seek to insure compaibility of products tha must be used in
combination.But in ether case it is possble for such a rule to be biased agang imported
productsperhaps in the form that a product must teke or perhaps in the procedures that
are lad out for cetifying that a rule has been obeyed.The WTO therefore includes its
own condraints on how such rules should be established and enforced so not to be biased
agangd importsTwo sas of condrants agopear,one on Technicd Regulaions and
Sandards and another on Sanitay and Phytosanitay Measures®®but  both  have
essentidly the same purposeThey do not prescribe what such regulations should beonly
that they should be designed and enforced in ways tha ae do not discriminate agangt
importsLike the agreement on cusom vauation these too provide the additionad benefit
of reducing uncertainty in internationad tradelt is to be notedhowever, thaa GATT
provisons rating to environment had no expliat provison on the environment but only
indirect references in Artide 20(B) reding to the protection of humananima or plant
hedth and Aricde 20(G) rdaing to the conservation of scace naurd
resourcesHowever,under the Technicd Bariers to trade provisons explicit reference
was made to package labding or labeing requirements which provide scope for trade
related environmentd bariers(such as eco labels).Environmenta protection can dso be
inditutionaized under the sanitary and phytosanitary provisons.

The Agreement on the gpplication of sanitary measures(SPS) are to be "based on
sdentific principles’ and not mantained "without sufficent scientific evidence."(Article
2.2.Members are aso required to ensure that sanitary and phytosanitary measures(SPMs)
ae based "on an assessment as gpproprigte to the circumstancesof the risks to
humananimd or plant life or hedthtaking into account risk assessment techniques
developed by the rdevat intendtiond organization"(Artide 5.1).Findly,membes ae
required to ensure that SPMs'do not abitraily or unjudifidbly discriminaie  between
members where identicd or smilar conditions preval, incduding between ther own
territory and that of other members’ and ae not goplied in a manner which would
conditute a disguised redriction on internationd trade(Artides 23 and 55).The SPS
Agreement favours internationd sandards. Article 3.1 cdls on WTO members to base
measures "on interndtiona Standards, guiddines or recommenddions, where they exig,
except otherwise provided in  this Agreement” Measures conforming to  such
international standards are "presumed to be conggent with the rdevant provisons of this
Agreement and of GATT 1994"(Articdle 3.2).The SPS Agreement specifies the source of
internationd  sandards. Codex  Alimentarius as the internationa source reating to
foodthe internationd office of Epizootics rdating to animas, and the Internationa Plant

29 phytosanitary measures refer to the health of plants,while sanitary measures evidently refer to health of animals and
people.
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Protection Convention rdaing to plants. Artide 33 dlows members to introduce or
maintan SPMs which reault in a higher levd of protection that would be achieved basd
on relevant internationd dandards "if there is scentific judtification,or as a consequence
of the levd of sanitay and phytosanitary protection a member determines to be
gopropriate  pursuant to procedures to assess risks" The agreement on SPS dso
incorporates the Precautionary Principle and permit members "in cases where relevant
evidence is inaufficent” to adopt provisond SPMs on the bass of "avalable pertinent
information”(Article 5.7). Fndly, it contans a specd and differentid treatment clause
.For adiscusson of other features of the Agreement on SPS see Barcel0,(1994).

The Agreement on Technicd Barriersto Trade (TBT) and the Agreement on the
Application of Sanitary Measures (SPS) have raised concerns across countriesAsfar as
TBT is concerned many developing countries incdluding India have raised their point thet
they need time, resources and specid and differentia trestment to develop their own
cgpacity to prepare and adopt technica regulations and standards and ain-depth study of
technica barriers to market access of developing countries suppliers. Croome (1998)
quotes that "Further chalengesto the TBT and SPS agreements will dmogt certainly
arise because the measures they regulate are instruments of choice for responding to
pressures not only from domestic producers seeking protection, but aso from
environmentaist and other non-governmenta activists. Packaging and labeling
reguirements, requirements thet fishing methods do not harm dolphins or seaturtles, and
regulations that limit the use of tropica timbersfall within the ambit of the two
agreements, and are lidble to be found contrary to their provisonsAnxiety about the
grains which high-profile disputes could put on the agreements, and the WTO itsdlf, is
widespread”. Members of the Cairns Group of agricultural exporters, however, are srong
supporters of the SPS agreement and in their recent declaration ingsted that the SPS
review should not be used as a pretext to reax present disciplines on the ground of non-
scientific arguments. Their dso members gates from the devel oping countries which see
these agreements as potentidly the most sensible means of channding environmenta
concerns in ways that will not serve protectionist ends by the developed world or put
drains on the multilaterd ruleslf agreed standards can be formulated in 1SO and other
internationd bodies like FAO/MWHO Codex Alimentarius Commission to take account of
environmenta objectives such asthose laid down in multilatera environmental
agreements, the potentia for subsequent difficultiesin the WTO could be gregtly
reduced.

Conclusons

It will be better for member nations to focus ther atention on the numerous
traditiond’ or old issues in the fird ingance. However, member countries should not be
averse to discuss dso the new issues like the development of multilaterd disciplines in
competition policies, government procurement, services, domedtic regulations in  goods
and sarvices and environmenta sandards in the future mulltilaterd trade rounds.

It is in the interest for the member countries to teke an informed sand on the
WTO issues Member countries should serioudy involve themsdves in WTO discussons
and proceedings to make sure that emerging interpretations and practices concerning
provisons in the agreement does not result in a@ther an increase in obligaions or dilution
of ther rights. Insofar as devedoping countries can influence the agenda for the next
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round of multilaterd trade round, keeping negotiaions cross -sectord, indicating lack of
desre to have labor and environmentd dandards tied to trade issues , insuring that the
undertakings made in the Uruguay Round (especidly with respect to the multi-fibre
agreement and agriculture) are carried out, and measures that reduce protection in
developed countries should surdy be a the top of the agenda for developing countries.
Snce it is in the developing countries interest that there be a strong and effective WTO
underpinning the open multilaterd trading sysem, it will dealy be in the interest to
support a new round, and to seek outcomes which offer prospects for accelerated growth
of international trade and thelr access to each others and developed countries markets.
Indead of wachfully waiting to support meaningful proposds originaing from other
countries it is time that developing countries should teke initigtive to evolve and design
beneficd policies on their own.

In summary the paper pinpointsthe agenda for the multilaterd trading rounds by

defining various levels of agendataks

Thefirg track would limit itself to a*“core’ agenda thet would focus on kegping

negatiations cross sectord, reduction of non tariff barriers, reductions of

trade barriersin agriculture, industrial products and services, increasing coherence among
multilaterd inditutions in this interdependent world, and to fixing the digpute settlement
mechanism to address dl recent problems.

The second track would consst of committees, old and new, that would examine the

issues raised by (1) the old but important questions, especidly PTASs (under aticle 24

and the enabling dause) and anti-dumping actions vis-a-vis safeguards ; (2) the new and

important questions such as competition policy ,&ectronic commerce and government
procurement; 3) trade related investment measures, 4)product standards and possibly

discuss trade issues which have "necessary interface’ with environment.

Finally, and amultaneoudy, but outsde of the WTO and in gppropriate agencies, the

questions raised by civil society to advance socid agendas such as better environmenta
policies and reduced violaions of human rights (including labor rights) would be

pursued. So matters such as MAI can be l€ft to the development of voluntary, rather

than mandatory, codes outside the WTO.
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